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MEETING MINUTES
ORANGE COUNTY PLANNING BOARD
MARCH 20, 2019
SPECIAL MEETING

MEMBERS PRESENT: Lydia Wegman (Chair), At-Large Chapel Hill Township Representative; Kim Piracci, At-Large;
Adam Beeman, Cedar Grove Township Representative; Carrie Fletcher, Bingham Township Representative; Patricia
Roberts, Cheeks Township Representative; Paul Guthrie, At-Large Chapel Hill Township; Randy Marshall, Bingham
Township Representative; Hunter Spitzer, At-Large; David Blankfard, Hillshorough Township Representative;

MEMBERS ABSENT: Buddy Hartley, Little River Township Representative; Laura Nicholson, Eno Township Representative;

STAFF PRESENT: Craig Benedict, Planning & Inspections Director; James Bryan, Staff Attorney; Michael Harvey, Current
Planning Supervisor; Tina Love, Administrative Assistant IlI

AGENDA ITEM 1: CALL TO ORDER
Chair Lydia Wegman called the meeting to order.

AGENDA ITEM 2: PuBLIC CHARGE
Chair Lydia Wegman waived the reading of the Public Charge

AGENDA ITEM 3: CHAIR COMMENTS

AGENDA ITEM 4: UNIFIED DEVELOPMENT ORDINANCE (UDO) TEXT AMENDMENTS — REORGANIZATION OF TABLES OF
PERMITTED USES - To continue review of and make a recommendation to the BOCC on proposed amendments to the
UDO that would reorganize the Tables of Permitted Uses in response to the Byrd v. Franklin County judicial decision and
modify other sections to ensure consistency within the ordinance. These amendments are scheduled for BOCC public
hearing on April 16, 2019.

PRESENTER: Michael Harvey, Current Planning Supervisor

Michael Harvey: I'm going to make a very brief summary. So obviously, you have an abstract outlining why we are here
this evening. There are tweaks that have been made to the packet and | want to review them very quickly. You also have
a revised attachment one that spells out the changes that have occurred within the proposed table. At your last meeting
there were concerns over the term burden of persuasion and what it meant. There were questions asked which |
forwarded to the attorney’s office. I'll let Mr. Bryan speak to those in a moment. There was also a request to allow retreat
centers in additional non-residential zoning districts as permitted use, so you'll note from the abstract we've allowed them
within the neighborhood commercial, community commercial, general commercial, Economic Development Buckhorn low
intensity, Economic Development Eno low intensity, Economic Development Hillshorough office retail districts at the
request of the Planning Director. There are tweaks to Section 2.10.3 and this is where we start getting into the discussion
on modifications adding language associated with an applicant’s burden of proof. As pointed out at the last meeting the
sentence reads as follows, ‘applicants shall have the burden of establishing by competent material and substantial
evidence in the form of testimony, exhibits, documents, models, plans and other materials, that the application meetings
the requirements for approval of a Variance it's application meets’. So that is in Section 2.10.3 and 2.11.3 what | would
like the Board to do before we get into the discussion of burden of persuasion, because regardless of whatever happens
with burden of persuasion, I'd like there to be a motion to accept the amendment to Section 2.10.3 and Section 2.11.3
replacing meetings with meets.

Randy Marshall: So moved
MoTION by Randy Marshall to accept the amendment to Section 2.10.3 and Section 2.11.3 replacing meetings with meets.
Seconded by Carrie Fletcher.

VOTE: Unanimous

Michael Harvey: |would also like there to be a motion acknowledging and accepting the changes to the Table of
Permitted Uses that you saw last month to include Retreat Centers in the districts | named.
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Randy Marshall: So moved

MoTION by Randy Marshall to acknowledging and accepting the changes to the Table of Permitted Uses to include Retreat
Centers in neighborhood commercial, community commercial, general commercial, Economic Development Buckhorn low
intensity, Economic Development Eno low intensity, Economic Development Hillsborough office retail districts. Seconded

by Hunter Spitzer

VOTE: Unanimous.

Michael Harvey: Let me introduce Mr. James Bryan of the county attorney’s office to discuss burden of persuasion.

James Bryan: I'm a staff attorney here in Orange County. Michael mentioned to me that there were some particular
concerns you have been wrestling with regarding the Table of Permitted Uses. | drafted a memo. The last two pages are
the actual questions that Michael forwarded to me with the answers, but I thought it would be easier to just work from the
beginning. Let's start at the beginning of why staff came up with changes to the Table of Permitted Uses. There was a
court case in 2015, Franklin vs. Byrd, in which the state said all the local governments along with the state have been
doing this wrong for a long time. Zoning is a derogation of property rights and anything ridding of somebody’s property
rights is a higher standard than normal stuff, so you have to be clear when you do that. Our current UDO is written
similarly to many jurisdictions in the state where the state says we're going to tell you what you can and can't do. The
Byrd court said, no, you don't tell people what they can do, it's assumed they can do whatever they want, and you have to
tell them what they can’t do. You have to very clear and when there’s ambiguity it will go in favor of the property owner.
You can think of the Table of Permitted Uses as things you can and can't do. There is also a middle ground that says
these are the different categories and we’re going to bump you in to whatever is closest to it. If you want to prohibit
something, you have to be clear about it. An example of how the UDO was constructed for that is with the definition of
large daycare homes which provides daycare for more than 5 but fewer than 16 children within a residence. The idea was
it was regulating within the definition; 17 children wouldn’t be captured by that definition since it's 5 to 16. Under the
current UDO if you have 17 children in the home, we were presuming that you weren't allowed because you didn't fall
under the definition. Byrd flips that and says if you're not a large daycare home, which you are not with 17 kids, then
you're not regulated and not listed in the Table of Permitted Uses so it's assumed that you can go about your business.
Group homes have always been a difficult subset of Land Use Categories because there’s state and federal laws about
group homes like halfway homes and addiction centers. Both the state and federal have particular regulations for group
homes through the ADA, Americans with Disabilities Act and through fair housing. The problem is they overlap. Under the
old system where you said, I'll tell you what you can do, it's okay to regulate them like that. With this one, it's going to be
tough to have a very explicit set of uses for that. A lot of other jurisdictions have added something to their development
ordinance which you can call reasonable accommodation which the law requires for ADA and fair housing. It's a great
time to address that because it also addresses the idea that we want broad categories, so they are regulated. The federal
and the states are saying you can't be so broad with these protected classes, so we're being broad but also giving them an
escape of reasonable accommodations. Durham and Ashville have adopted this, and now staff is proposing this. There
are different ways to approach this. You could have very precise definitions of land use categories to meet state and
federal guidelines, or you could develop your own reasonable accommodation section. It is both common and useful to
steal from other jurisdictions as Durham has already adopted this so go ahead and steal from them. This helps serve two
purposes; the first is saving staff time and the other is when something is complex and can lead to litigation, you look to
the court to see whether it is applicable to you. Durham and Ashville has been untested so it's more of a prospective use.
Having it match as closely as possible influences the reliance on it. Durham’s reasonable accommodation has a section
on burden of proof which includes burden of persuasion. When first reviewed with Michael, he had eliminated that section,
and | told him if there’s any change that's going to impact how it's relied upon later, maybe it makes a difference, | don’t
know? Michael stated he would put it back in, but by putting it back in, it doesn't line up with the rest of our UDO as the
rest of the UDO has different processes for Special Use Permits, Appeals, Interpretations, and others. It talks about what
is basically burden of proof, but it doesn’t use the same words in the same way that Durham did for theirs. When reading
our UDQ, it has different words for the same process. There’s construction, the way the courts are going to read this when
reviewing it which says words have meaning and purpose and when they are done differently in different sections that's
intentional for different purposes. So, staff met in the middle and used the Durham one, | think verbatim, and then
changed the other sections of the UDO. It's important to know because there’s a context of it that the words have meaning
and has to be the same in different places. The first, is the construction in which words have their normal every day
meaning and unless defined will be from the dictionary. | would believe that persuasion here has to be looked at in the
context of that it is usually used in a board’s determination for a quasi-judicial determination. | don't think you have a
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burden of persuasion for a staff level determination in the UDO. You are probably going to rely on the fact that in the
statutes the language talks about substantial evidence where you need competent, material, and substantial evidence
sufficient to make your proof. Material is something related to the thing at hand and competence is that which could be
used in a court, it's reliable. Substantial is that which a reasonable mind would regard as being sufficient to support a
specific conclusion which can be found on the third page under 1, the last sentence. Substantial evidence is that which a
reasonable mind would regard as being sufficient to support a specific conclusion. This to me is a fairly low bar.
Reasonable minds can disagree, but there are some things that are just not disagreeable. It is what a reasonable mind
would regard as being sufficient to support a specific conclusion. The next question forwarded by Michael is, the need for
language in the question given; how the UDO is structured with respect to Variances, Interpretations, and SUPs. This is
again the idea that discrepancies can have major impact. If you say staff such as Michael and Craig Benedict in multiple
sections and then say staff such as Michael, this is construction and there’s an omission. Craig was left off on that last
one and you might say Craig hadn't been hired when that part was drafted, but the court upon reviewing it will see it as a
purposeful omission, something that was meant for Michael but not Craig. This is the reason the different sections should
be as uniform as possible. The greater the variance between the different sections the more ambiguous and less likely it
is to be upheld. The third concern; Board members are concerned that requests could be denied because someone
decides even with expert testimony in the evidence you have not convinced me. By statute, everything has to be based
upon competent material and substantial evidence and local rules have to be followed. It can be tinkered with to create
more procedures and processes and can be exhaustive in description, but you run the risk of not doing it perfectly and
anything in the definitions will be upheld. If you don't say anything, you can likely rely on the statutes and precedent.

Lydia Wegman: | don’t have a problem with the burden of proof, but what is puzzling to me is that the applicants have the

burden of the competent material, substantial evidence, what meets the requirements for approval of the variance. | don’t
understand what the burden of persuasion language adds, and it seems to confuse the issue. Although Durham has put it
in, it has not been legally tested, and is not persuasive to me.

James Bryan: My job is to work for the Board when they're considering this, that it is legally sufficient, and that they’re
aware of the risks. My concern is that you all understand this and understand the risk involved.

Lydia Wegman: I'm not understanding what the risk is of not having the sentence, further the applicant shall have the
burden of persuasion on those issues.

James Bryan: If you don't have Durham’s verbatim, you can't rely on it.

Lydia Wegman: But Durham’s has never been tested, this is their creative approach.

James Bryan: Right.

Lydia Wegman: What if ours was tested first?

Hunter Spitzer: Do you know what they have done to justify doing this?

James Bryan: No.

Carrie Fletcher: So, we are just following them just because?

James Bryan: No, | don't believe so. One reason we are following them is because staff has been working on this for
years. We could come up with a whole new one but then Michael would have to come up with all new language, it would
have to be reviewed by me, he would have to bring to you, and it would be a longer process. This is a quick process, and

I've told Michael that what Durham does is legally sufficient.

Lydia Wegman: What would make it legally insufficient to leave out the sentence about the burden of persuasion. |
understand you to say that we are just going to follow what they are doing.

Hunter Spitzer: Why it is insufficient without the burden of persuasion, it is because then we can't rely on their standard?

James Bryan: It is not legally insufficient.
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Lydia Wegman: It would not be legally insufficient if we deleted that sentence, is that correct?
James Bryan: Yes.

Lydia Wegman: | understand why you need a statement about burden of proof and where it falls, but it's that last sentence
that’s hanging me up.

James Bryan: | would encourage you to allow me to explain burden of proof, burden of persuasion, and burden of
production. It's one thing to think it's legally sufficient so we can do it, but we should all have our own reason. If | had my
way, we would just rely on the statutory language, but that is not how our UDO is set up. Our UDO is hundreds of pages
reiterating and expanding upon the statutes. We talk about burden of proof, but we don’t use those words so much and
use the statutory language some but it's really a modification of everything. Durham has their own modification, different
but fairly similar. The burden of proof is an umbrella term that is usually broken down into burden of production and
burden of persuasion. Production could be the tangible items, the witness or the documents, and the persuasion could be
the arguments that support that. It could also be in different context that the burden of production is when the burden
shifts. If you were in civil court in the state of North Carolina, you would file a lawsuit with the first motion of summary
judgement. You would have a hearing to ask the judge to throw out the case just based upon what you have because you
don't need a trial. This has a different standard for it than a trial. There you have a different burden of production than you
would have at the trial. In that context, it has a different meaning, so you have to look at what you have here. | think what
Durham does is fine. It is a little wordy, not very user friendly, and has too much legalese, but | don’t believe ours to be the
gold standard either. There are hundreds of pages in the UDO and there are a lot of things that | don't think are best
practices, but if it's not being changed right now it has opened up a Pandora’s box to mess with everything. By peeling
away at the UDO, you bring up other issues and that's how the reasonable accommodation came in. | think the staff has
done a good job about addressing the problems that came up and the next thing was this burden of persuasion and how to
get it to either to match Durham's or to meld with ours.

David Blankfard: In our UDO is there a definition for burden of persuasion? When | looked it up, there is an article from
Law Cornell that says the definition for burden of persuasion. Can we have that put in as this is what this means, along
with the need for factuals, information, and for it to be presented?

James Bryan: Yes, but | recommend against it. It makes sense to clarify, but if you have a definition of it, you are defining
a term used by Durham and Durham might define it differently and you therefore lose that benefit from it. If you are silent
then you could say, yes, that is what we meant. | think you are not at a risk when you say, yes, that is what we meant
because | think burden of persuasion and burden of proof is so well established in the law that is it competent, material,
substantial evidence for the standards found in the UDO.

Hunter Spitzer: | am still confused with how burden of persuasion is distinct from burden of proof. How is adding
persuasion something more than just burden of proof? What does it add that we wouldn't have without it, and what makes
that different than just the regular burden of proof defined in case law?

James Bryan: | think what | am hearing is that you've added that the burden of proof is broken down into production and
persuasion. Production is the documents and persuasion is the arguments. In the UDO, we are explicit that the burden is
on the applicant to produce the documents but didn't say anything about the arguments. It was implicit and this is making
it explicit.

Hunter Spitzer: This definition is only added in 2.10.3 and 2.11.3?

Michael Harvey: No, it was added to 2.10.3, 2.11.3, 5.3.2, the sections dealing with Variances, Interpretations and
Special Use Permits.

Hunter Spitzer: Okay.
Carrie Fletcher: Part of the comments were to keep it so the average person could do it on their own without legal

assistance and to keep it cost effective. You understand the terminology, but the average person may not and therefore
you are going to end up requiring the applicant to hire legal help.
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James Bryan: | understand that, and | think you are defeating the purpose if you don't expand it. It's 600 pages and not
user friendly to begin with. If you were to leave the burden of persuasion out and leave it implicit, then those wily attorneys
are going to be only ones able to pick that out while the average person wouldn't ook for the loopholes. This is closing the
loopholes and making it harder for attorneys to get around the system.

Randy Marshall: This seems to create loopholes. If there is no concrete criteria for persuasion, any attorney can
challenge not being persuaded when there is no criteria or definition for persuasion. It is left up to the governing board to
say, whatever you put out there, | am not persuaded. It provides an undue decision-making authority on the governing
board who rules. | would prefer to see Orange County go in it's own direction and then if there’s a problem with that, it will
surface. | can't see that someone would come and say they will take us to court because we didn't add the phrase.

James Bryan: Either John or | are at the boards and we would advise against those arguments. The enabling statutes
say that someone has to have substantial material and competent evidence and case law indicates that once you have
that you have a right to the permit. That is the burden of proof. The different parts of it about the production of documents
and persuasive arguments are subparts to that.

Adam Beeman: | have applied for permits in this County since 2008, and | just don't see is as being a fair process to
someone who can't afford deep pockets to get out of it. If you just scratch persuasion off, | am happy. But you are telling
me | have to persuade you yet don’t give me any concrete steps to hit. That is a problem for me. It seems objectified. |
read your paragraph that if | provide all of this stuff then | deserve it, so then scratch out persuasion because | have
accomplished all of that. Why do | have to persuade you? If | come in and present my evidence and testimony, | have
either persuaded you or not.

James Bryan: Itis a problem with semantics, but | am telling you what the law says. The law says you are always
persuading the Board. The Board has discretion.

Adam Beeman: That is my problem. It seems like a backdoor to say no to any project regardless if | qualify or not.
James Bryan: It can't be that.

Adam Beeman: It sounds like it. | am a layperson not a legalese, and it doesn’'t make sense to me. When | read it, it
sounds like you are discouraging me from doing it. | am at the mercy of presenting my case instead of handing you the
facts.

James Bryan: The facts aren't the facts.

David Blankfard: | have an example of the facts aren't the facts. | was on the Board of Adjustment and we had an
applicant come in and say they wanted to have a kennel putin. They had their own realtor come in and say it's going to
maintain or enhance their property, but the neighbors had another expert say, no, it is not going to. We had to pick
between the two on who was most persuasive.

Randy Marshall: Persuasive or factual?

David Blankfard: They were both qualified but just had different opinions.

Michael Harvey: They drew different conclusions from the facts.

Adam Beeman: And that is the problem with persuasion that | have. Mr. Harvey mentioned earlier that any time you go
for these permits, you would be advised to have a lawyer. You are setting me up right out of the gate to have to spend
money.

Craig Benedict: | don’t know if this is an operable solution. One suggestion was to put a definition and James said
probably not. Sometimes in state construction of statutes there are some unknowns and what is done later is they ask for

an attorney general opinion on what that really means. Could the attorney’s office put an attorney’s opinion of how we
operate that burden of persuasion in an argument and explain? If we could get some sort of attorney opinion outside of it
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that says this is what we mean by the argument. This is a typical argument that should go with the proof to have the
whole package; the production, the argument, and the overarching burden of proof.

Randy Marshall: This hasn't been in there before. How we have suffered by not having this clause in our UDO?
James Bryan: There’s always the potential of litigation for ambiguity or not following local ordinance.

Randy Marshall: But we have not had any challenge up to this point that would seem to suggest that we to have this in
there.

James Bryan: To my knowledge, we have not.
Randy Marshall: How do you define reasonable?

James Bryan: Up until that last clause, | think that’s spot on. Going back to David's example regarding the kennel. David
and his co-members on the Board had to vote, and one of them could have said | think it's going to decrease the value
while four of them could have has said it would increase the value. If they give the applicant the permit and it gets
appealed to Superior Court, the court will review the decision and ask if they had competent material and substantial
evidence. If the applicant did, then the court would find in their favor. It is a discretionary decision that the Board is
allowed to make.

Randy Marshall:. If we allow the clause to stay, what prevents us from adding another clause that says whoever is not
persuaded has to provide us with the reasons they are not persuaded?

Michael Harvey: That already does happen.

Randy Marshall: You have to put it in there so whoever reads it has it concretely in front of them and it's not implied that
they have it. If someone says they are not persuaded, after the burden of proof has been met, | think they should have an
obligation to the applicant to delineate the reasons why they are not persuaded which provides recourse to contest the
decision preventing them from getting what they are seeking.

Kim Piracci: Is this is one issue we have tonight?
Lydia Wegman: Yes.

Kim Piracci: I'm a gemologist; and at some point, it's not up to me to give a gemology lessons to my clients if that person
has hired me for my expertise. There’s a hang up on the word persuasion, and he has said several times that it is not the
legal standard. The legal standard is this other thing. These three professionals are kind of in agreement that these
wordings should be in here and said it's an improvement over what we had. Michael has said it's already if you are not
persuaded you have to say why and yet it seems to keep going back and forth. At some level, we have to trust our paid
professionals and that's what | would like to do at this time. | don't see an end to this discussion. Even though | get your
point, I trust him because he’s a legal expert.

Adam Beeman: | don't think we should be making it more difficult for normal people to understand and go through the
process. You are making it to the point where | have to hire a lawyer to do this so they can interpret the law for me.

Kim Piracci: Is it not already that way?

Hunter Spitzer: From precedent it seems like this is already the expectation. It was an implied expectation that the
applicant would have the burden of persuasion and now we are putting it into concrete text. If you are going for a Special
Use Permit or a Variance you will probably need a lawyer anyway, so | believe the process is the same, and | don't think
this makes it any more difficult if you already have a lawyer.

Adam Beeman: No, but it can discourage someone from doing it in the first place. We can vote, but we will obviously we
will not get anywhere with me.
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Lydia Wegman: Where you say the applicant shall have the burden of persuasion on those issues. What issues are you
referring to? If I'm understanding correctly James, you're trying to say the first sentence is about the burden of production
and the second sentence is about the burden of persuasion?
James Bryan: | don't have it in front of me.

Lydia Wegman: When you were drawing the distinction, you were saying the burden of proof consists of the burden of
production and the burden of persuasion.

James Bryan: | believe the first sentence was what's currently in our UDO and what | believe is the definition of burden of
production.

Lydia Wegman: We have this new burden of persuasion language which was not there before with reference to issues, but
the first sentence doesn't actually reference specific issues.

James Bryan: It should reference the standards for whatever section is applicable.

Lydia Wegman: It's confusing for an applicant to know the issues. If we are going to keep the burden of persuasion
language, | think it needs to be clarified.

James Bryan: It might have been a copy and paste from Durham where it should have been specified.

David Blankfard: Since burden of persuasion is a legal term that is not quite obvious to laypeople, is there a way that we
can italicize it so people can Google “burden of persuasion” as opposed to Googling each word, because it means a whole
host of legal implications.

James Bryan: | always recommend that ordinances be unaltered and just plain, simple rules. At 600 pages it will never be
user friendly. What you do then is create forms and pamphlets to educate the public. | think forms like the application, a
fill in the blank type of thing, along with pamphlets.

Kim Piracci: Does Michael have to go back and correct or improve that imperfection that you brought up?

Michael Harvey: You don’t want to know what Michael is thinking right now.

Kim Piracci: Can we call this to vote or do we have to come back for it because there’s an imperfection?

James Bryan: | would always advise against coming up with language on the spur of the moment, but if you were to say
relevant issues | think that clarifies it. It's one word and describes the issues.

Michael Harvey: I'm not signing off on that. | am not comfortable with that suggestion at this time.
Kim Piracci: So, we can't vote on this tonight, anyway?
Lydia Wegman: We can vote on the language as it sits before us.

Michael Harvey: This was drafted after a 45-minute discussion between Mr. Bryan and myself to address concerns of legal
sufficiency.

Craig Benedict: | like the brochure idea or something that explains how we implement this. If we cannot putit as a
definition with an elaboration of it, which isn't being suggested, then the language as it is would be useable with a
brochure. This would explain what we are trying to achieve.

Michael Harvey: Are you going to come up with a brochure?

Lydia Wegman: The brochure also isn't the standard of court with review. It could be helpful to applicants, but it won't
address the question if it were challenged. The brochure wouldn’t be admissible.
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Craig Benedict: The brochure would be a help to the customer.
Lydia Wegman: It's a good idea but doesn't address our comfort with UDO language.
Craig Benedict: | agree.

Randy Marshall: Before we vote, | am going to say something with the burden of persuasion language I'm voting against.
I'm not persuaded that we have to have it because Durham had it. We've never had it in here and it's never been a
problem.

Paul Guthrie: Has any court of competent jurisdiction defined what we're now saying seems to be a problem?

James Bryan: | haven't looked. It's pretty well settled law because the statute is explicit about competent material and
substantial evidence. What is substantial has been litigated extensively but questioning the very foundation has not.
Franklin vs. Byrd is how this came up. There is always a chance that the foundation gets torn up, but this is how it's been
going for a long time.

Paul Guthrie: What worries me is the turmoil that might occur over trying to justify and accept these definitions. You may
find that the rulings will take on and destroy further protections than we have and not just those under the court's view at
that time. It seems like an issue that is one of those that can't be solved simply and depending on the case that comes
forward that case may be awarded for the wrong part of information but set the precedent for all the rest. Is there any way
to avoid that and still maintain the standard that Michael is trying to justify?

James Bryan: | don't think that there’s any way to fully avoid it. The law is an evolving thing. You can be conservative in
your approach by seeing what the common approach is and what is most legally defensible.

Lydia Wegman: If we take a vote, can we vote on whether we approve or disapprove this language? | think several of us
are uncomfortable with the second sentence, but not the first. If we were to vote on that, can this go forward to the Board
of County Commissioners?

Craig Benedict: You can vote with both sentences or one; it's your recommendation. The Commissioners will see your
recommendation and vote for or against it.

Lydia Wegman: I'm trying to say | think we can take a vote and move on beyond us to the Board of County
Commissioners.

Michael Harvey: | think the Board just needs to take action as it sees fit.

MOTION by Hunter Spitzer to approve the Statement of Consistency as contained in Attachment 2 and to approve revised
UDO text amendment package in contained in Attachment 3 and refer the Board of County Commissioners to our
concerns with the language under the sections discussed this evening and on March 6, 2019 but to approve the document
as it stands. Seconded by Kim Piracci

Lydia Wegman: So, basically you are voting to approve it but just advise them that we had some concerns.
Hunter Spritzer: Yeah.
Carrie Fletcher: | would like to know what your feeling are, | would like to know.

Michael Harvey: | quite frankly feel that there are some statements that have been made here tonight that are inconsistent
with facts and how this language was added. That's very unfortunate. | think that there is and has always been a burden
of persuasion for an applicant engaging in a Variance, Interpretation or Special Use Permit. That is just simple fact. An
applicant has the obligation to persuade whatever Board he or she is going before that they are correct and that the
information they are providing demonstrates the project complies with applicable standards. How they persuade that
Board they are correct is with the submission of competent material and substantial evidence in the form of testimony,



449
450
451
452
453
454
455
456
457
458
459
460
461
462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502
503

Approved 4/3/19
exhibits, documents, models, plans and other materials that the applicant is intending to use to persuade whatever board
the request meets the requirements for whatever, Variance Interpretation or Special Use Permit. | think that James’s
concern about establishing references to this existing burden, while some may believe is implicit in the ordinance, that the
specific language needs to be added was reasonable which was why | added it. The fact that you all don't agree, that's
your prerogative but some of the comments made about how this language got in here and what my purported motives are
is a little unfortunate and somewhat insulting.

James Bryan: Wait, from me?
Michael Harvey: From the group.
James Bryan: Oh, you can clarify if | was wrong, if | misspoke.

Michael Harvey: This language was put in there to address a concern over legal sufficiency and after 45 minutes of you
and | coming to an understanding of what those concerns are, | thought what was crafted was reasonable. | don’t
necessarily believe this was added....it wasn't something that | thought was 100% necessary to add to begin with which is
why you and | had 45 minute of discussion on it. | understood you concern and attempted to address it because part of
my role with this project is to address concerns over legal sufficiency.

James Bryan: Ok

Carrie Fletcher: From what | am seeing, as everyday citizens, | think | feel that we have an obligation to try to protect the
everyday citizenry and if that came across then | am not going to apologize but | understand that you see it from a different
side than we do and if that's confrontational, | apologize and | don't mean to come across.....

Michael Harvey: | guess what I'm getting offended at is that the perception that | am not interested in protecting the
common citizenry or that | am simply adding this language as some form of barrier for common citizens hindering their
ability to get approvals of variances, interpretations, or special use permits. Further that somehow | concocted all of this all
on my own which is inconsistent with the facts. That is incredibly insulting.

Carrie Fletcher: Maybe we all get a little over defensive about it. | don't mean to be offensive but | think in this
environment of government everyone gets a little edgy about making sure we're protected in a way then verbiage is
correct.

Lydia Wegman: So, I'm just going to jump in here and say | think that, | hope we all respect one another and that | feel
and | think this is true of the Board that we all very much respect Michael, James and Craig and the work that you do and
that we recognize that you are trying to serve all the citizens of Orange County in a fair way recognizing that some of these
things are complicated and difficult for individuals to make sense of and you are trying to be as clear as possible so that
everyone looks at this code and understands what is required. No one is suggesting, | don't believe anyone is in this room
is suggesting that there was anything other than that motivating this effort. The fact that some of us may be confused or
concerned about this language is the way we are reading it but that has nothing to do with what you were trying to do in
writing it. 1 certainly, we all understand that you are trying to help citizens of Orange County move forward with their
applications in these SUPs and Variances.

Michael Harvey: Regardless of the vote that is about to occur, and | am going to make the same comment in any other
motions that are made this evening, | like to offer a friendly amendment to the motion to approve.

Lydia Wegman: Please do.

Michael Harvey: In our haste to get this done, there are a couple of section references that | neglected to update, and I've
just discovered. So, with your indulgence, what | would like to point out is that the amendment, the approval would need to
include updating section reference in what is Section 2.10.2 Applicant Requirements Subsection B number 4; the
narrative outlining the answers to the five required findings detailed within it reads currently Section 2.10.3 that is now
actually become Section 2.10.4 with the re-numbering.
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Next, Section 2.10.5 Additional Criteria for Authorized Variances Special Flood Hazard Areas in addition to the criteria
contained within it says Section 2.10.3 that is the same reference that needs to be updated to Section 2.10.4 that is the
provision dealing with authorized variances.
Section 2.10.6 Modifications of the Impervious Surface Ratios in Subsection E reads that such requests may be requested

through one of the following provisions; through variance procedures of the Board of Adjustment as described in this
subsection. The subsection used to be 2.10.5 it is now re-numbered to 2.10.6.

Last, required Findings of Fact that is listed in Section 2.10.10 that is now become Section 2.10.4.

So regardless of whatever motion, whatever happens with this vote, I'd like there to be an acknowledgement and any
subsequent motions of those corrections as identified by staff.

Lydia Wegman: Ok, thank you

Craig Benedict: That can be incorporated by the person who made the motion and the person who seconded is in
agreement that can be amended.

Hunter Spitzer: | would like to amend my motion to include what Michael said.
Kim Piracci: | second that amendment.

VOTE: 4-5
Motion Failed

MoTION by Adam Beeman to strike burden of persuasion out of the UDO and to include the amendment made by Michael
Harvey relating to updating section references. Seconded by Randy Marshall.

Michael Harvey: So, your motion would be to eliminate within Section 2.10.3 the sentence “further the applicant shall have
the burden of persuasion on those issues” to eliminate from Section 2.11.3 Burden of Proof to eliminate “further the
applicant shall have the burden of persuasion on those issues” and last in Section 5.3.2 Special Use Permits “further the
applicant shall have the burden of persuasion on those issues”.

Adam Beeman: And to include changes as identified by staff updating references in Sections 2.10.2., 2.10.5, and 2.10.6
as recommended by staff.

VoTE: 7-1
Motion Passed with Hunter Spitzer abstaining from the vote.

Staff note: Abstaining from a vote is not an option the County's advisory board policy allows but where a member has a
conflict of interest the member may be excused by majority vote of the advisory board.

Kim Piracci: Did | understand you to say you didn't want to put it in either?
Michael Harvey: No ma’am.

Lydia Wegman: He was persuaded by his conversation with James is what | understood and it was something that made
sense to him.

AGENDA ITEM 5: ADJOURNMENT
The meeting was adjourned by consensus

Lydia N. Wegman, Chair



